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Constitution Day 2016 
Discussion Questions and Cases 

The U.S. Constitution 

The United States Constitution is one of the most influential documents in 
history. It has been emulated by scores of countries across the globe. Though it 
is one of the world’s oldest surviving constitutions, it is a living document, still 
being interpreted to reflect a world that has changed dramatically since the 
founders conceived it. In spite of continuous reinterpretation, however, it 
remain markedly unchanged, and in many aspects, unchallenged—quite 
impressive for a document written by our great-great-great-great-great-great-
great-great-great grandparents. 

The Constitution of the United States of America is the supreme law of the 
United States. It serves as the legal framework that defines the existence of the 
United States of America and the organization of the Federal Government of 
the United States. The Constitution defines the three branches of the 
government: the legislative branch with a bicameral Congress, an executive 
branch led by the President, and a judicial branch headed by the Supreme 
Court. The Constitution also defines the responsibilities and powers of each 
branch.   

The U.S. Constitution and the Bill of Rights trumpet our aspirations for the 
kind of society that we want to see. The American system of government is 
founded on two counterbalancing principles: first, that the majority of the 
people governs, through democratically elected representatives; and second, 
that the power even of a democratic majority must be limited, to ensure 
individual rights. Majority power is limited by the Constitution’s Bill of Rights.  

DISCUSSION QUESTIONS: 

• What are the philosophical and historical foundations of the American 
political system? 

• How has the Constitution been changed to further the ideals laid out in 
the Declaration of Independence?  

• How have the values and principles embodied in the Constitution 
shaped American institutions and practices?  
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The Bill of Rights consists of the first ten amendments to the Constitution of the United States of 
America.  When the Constitution was first presented to the states for ratification, it presented an 
“architectural blueprint” for the U.S. government.  This blueprint described the governmental parts and 
how those parts were to interact in order to form a government of “We, the people.” The Constitution 
specified what the government could do, but did not say what it could not do.   
 
Objections soon arose when it became clear that the rights of the individuals who constituted “We, the 
people,” were not clearly spelled out.  This absence of rights held up the ratification process.  James 
Madison wrote the Bill of Rights in 1789, inspired by Thomas Jefferson, to deal with the missing 
civilian protections, as well as to clarify what happens to rights of individuals not specifically 
identified and to powers not specifically assigned to the federal government. 
 
It should also be noted that the Constitution did not apply to everyone—at that time, it only applied to 
white males.  This is why the “Emancipation Amendments,” the 13th, 14th, 15th, and later the 19th 
Amendments, are sometimes referred to as “The Second American Revolution.” 
 
First Amendment 

Congress shall make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people 
to assemble, and to petition the government for a redress of grievances. 
 
SUMMARY: Freedom of speech and the press, the right to assemble and to petition are all 
protected.  The government will not establish a state religion or abridge the right to practice—or 
not to practice—a religion.   
 
DISCUSSION QUESTIONS:   

• Should there be limits on free speech?  Why or why not? 
• If there should be limits on free speech, who should decide those limits?  What should 

those limits be?  What do you think, for example, about hate speech?   
• Should students in school have the same free speech rights as adults?  Do students have the 

right to express their opinions and beliefs in school? 
• What do the religious clauses in the First Amendment mean?  What is the purpose of the 

First Amendment as it applies to majority versus minority? 
• What are the advantages and disadvantages of having religious diversity in a society? 
• Since most people in the United States are Christians, why shouldn’t we take a vote to 

make Christianity the official religion of the United States?  Should there be a majority 
rule regarding religion?   

 
Cases 
Burwell v. Hobby Lobby – Court rules that regulations put forth by the Department of Health 
and Human Services requiring employers to provide contraception at no cost to their female 
employees violates the Religious Freedom Restoration Act. (2014) 
McCullen v. Coakley – The court ruled that buffer zones around abortion clinics in 
Massachusetts violated the First Amendment. The court left open the possibility that states may 
use other methods to address harassment and violence at clinics. (2014) 
McCutcheon v. Federal Election Commission –The court struck down overall limits for 
contributions from individuals to candidates and political parties. It did not disturb the base 
limits of $2,600 per election. (2014) 
Brown v. Entertainment Merchants Association – The court struck down a California Law 



banning the sale of certain violent video games without parental permission. The Court upheld 
the lower court decisions and nullified the law, ruling that video games were protected speech 
under the First Amendment as other forms of media. (2011) 
Citizens United v. Federal Election Commission – held that the First Amendment prohibited the 
government from restricting independent political expenditures by a nonprofit corporation. The 
principles articulated by the Supreme Court in the case have also been extended to for-profit 
corporations, labor unions and other associations. (2010) 
2015 – Religious Freedom/Equal Protection: If you want to generate a animated discussion, 
think about talking about the case of Rowan County Clerk Kim Davis, who was found in 
contempt of court for violating an order requiring her to uphold her duty as a public official and 
issue marriage licenses to any Rowan County couple. Are Ms. Davis’s religious beliefs 
protected by the First Amendment? How does this impact the equal protection rights of same-
sex couples in that county? Can a county clerk refuse to uphold a Supreme Court ruling? Is it 
ever right to do so? (What about, for instance, the Dred Scott decision?) 
LOCAL: Hoshijima v. Shelburne – Case brought by the San Diego ACLU challenging La Jolla 
High School principal’s order that students could only paint “positive” messages on senior 
benches that for decades served as a forum for student messages.  (2010) 
LOCAL: Natalie Jones, a 6th grader who wrote a report about the life of Harvey Milk, was 
censored from presenting her oral report because the school wrongly cited a school policy on sex 
education.  The school apologized after being challenged and Natalie delivered her report. (2009) 
LOCAL: Harper v. Poway Unified School District (No. 04-57037, 9th Cir. July 31, 2006) -- 
Local case (Poway High School) involving a student who wore a t-shirt proclaiming his views 
on homosexuality in a significant free speech case that has sparked national attention. 
Engel v. Vitale – Court rules 7-1 that organized prayer in public schools violates the First 
Amendment’s separation of church and state. (1962) 
Tinker v. Des Moines Independent Community School District – Court agrees that the 
constitutional right to free speech applies to students.  The case involved students who were 
forbidden by school officials to wear black armbands to protest the Vietnam War; this was the 
first students’ rights case to go before the U.S. Supreme Court.  “It can hardly be argued that 
either students or teachers shed their constitutional rights to freedom of speech or expression at 
the schoolhouse gate.”  (1969) 
Brandenburg v. Ohio – Court reverses a previous decision and held that even (or especially) 
unpopular speech is protected by the First Amendment, including speech that advocates the use 
of force and violence to bring about change (though not if the speech is likely to incite 
immediate criminal behavior).  (1969) 
Cox v. Louisiana – Court rules that the law used to arrest students who were demonstrating 
against segregated lunch counters was unconstitutional, and that peaceful social protest was 
protected speech.  (1965) 

 
Second Amendment 

A well-regulated militia being necessary to the security of a free State, the right of the people to 
keep and bear arms shall not be infringed. 
 
SUMMARY: The need for a militia, being recognized, and the right to bear arms shall not be 
abridged.  (This is the most unclear of the amendments since our current society does not maintain 
militias, making the issue of gun ownership one of interpretation of the intent of this amendment.  
Recent Supreme Court case, District of Columbia v. Heller, has been read by many to mean that 
individuals have the right to bear arms.) 
 



Third Amendment 
No soldier shall, in time of peace, be quartered in any house without the consent of the owner, nor 
in time of war, but in a manner to be prescribed by law. 
 
SUMMARY: Citizens may not be forced to provide housing for soldiers.  (This one hasn’t been a 
problem…) 
 

Fourth Amendment 
The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 
 
SUMMARY: A warrant or probable cause is necessary to initiate a search.  (This is an amendment 
that sometimes involves students.) 
 
DISCUSSION QUESTIONS:  

• Should the 4th Amendment’s “search and seizure” clause be applied differently to students 
at school than to adults at work?  Should it be applied differently to students in school than 
to students in their homes? 

• Do parents have the right to search their child’s room just because they are “nosey”? 
• Do parents have the right to search their child’s room if they have good reason to suspect 

use of drugs? 
• Can the school search the entire student body or an entire class because they suspect one 

student? 
• Does a teacher have the right to search a student’s backpack if s/he thinks the student is 

lying about losing their homework? 
• Does a teacher have the right to search a student’s backpack if s/he has good reason to 

believe the student is carrying drugs to school?  Or a weapon? 
 

Cases 
Mapp v.Ohio – Court rules that evidence illegally seized by local or state police cannot be 
introduced in court—this has become known as the “exclusionary rule.”  (1961) 
Katz v. United States – Court overturns a ruling that police can wiretap (eavesdrop on a phone) 
without a warrant, declaring that a warrant is necessary for a wiretap just as it is for a physical 
search.  (1967) 
Safford Unified School District v. Redding—fascinating Supreme Court case of a 13-year-old 
who was stripped-searched by school officials after a classmate’s uncorroborated accusation 
that she previously possessed ibuprofen.   
Riley v. California – Court rules that the police generally cannot search the digital contents of a 
cell phone of a person who has been arrested without a warrant. (2014) 

 
Fifth Amendment 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in 
the militia, when in actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use without just compensation. 



SUMMARY: In criminal actions, a person must be charged with a specific crime, may not be 
charged twice for the same crime, cannot be forced to testify against himself or herself (this was 
designed to prevent the use of torture), and is entitled to due process in court matters.  The Fifth 
Amendment also prevents the government from taking property for public use without fair 
compensation.   
 

Cases 
Miranda v. Arizona – Court rules in a landmark decision that both inculpatory and exculpatory 
statements made in response to interrogation by a defendant in police custody are admissible at 
trial only if the prosecution can show that the defendant was informed of their rights prior to 
questioning.  (1966) 

 
Sixth Amendment 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of counsel for his defense. 
 
SUMMARY: Guarantees a speedy and public trial and mandates legal representation for the 
defendant at his or her trial. 
 

Cases 
Gideon v. Wainright – Court rules in another landmark decision that everyone has the right to a 
lawyer when being tried for a crime in a state court.  (1963) 
 

Seventh Amendment 
In suits at common law, where the value in controversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried by a jury shall be otherwise reexamined in any 
court of the United States, than according to the rules of the common law. 
 
SUMMARY:  Preserves the right to a trial by a jury in civil cases. 

 
Eighth Amendment 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishment inflicted. 
 
SUMMARY: Requires that bail must be reasonable and punishment not cruel or unusual.   
 

Cases 
Furman v. Georgia – Court holds that capital punishment as it was being applied was not a 
credible deterrent to crime, and that it can constitute cruel and unusual punishment. (1972) 
Gregg v. Georgia – Court holds that states can reintroduce capital punishment if they rewrite 
their death penalty statutes to end arbitrary and racially-biased sentencing.  (1976) 

 
Ninth Amendment 

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people. 
 



SUMMARY: Save for the people any rights not directly identified or spelled out in the prior 
amendments. 
 

Tenth Amendment 
The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people.   
 
SUMMARY: Saves for the states any powers not assigned in the Constitution to the federal 
government. 
 

Thirteenth Amendment 
Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party 
shall have been duly convicted, shall exist within the United States, or any place subject to their 
jurisdiction.  Congress shall have power to enforce this article by appropriate legislation. 
 
SUMMARY: Abolishes slavery and involuntary servitude.  In stating that Congress can enforce 
this article, for the first time, an amendment contained language enlarging the powers of the 
federal government at the expense of the states.   

 
Fourteenth Amendment 

… No state shall make or enforce any law which shall abridge the privileges or immunities of the 
citizens of the United States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction of the equal protection 
of the laws. 
 
SUMMARY:  Provides a broad definition of United States citizenship, superseding the U.S. 
Supreme Court’s decision in Dred Scott v. Sanford that had excluded African Americans.  The 
amendment requires states to provide equal protection under the law to all persons, and was used 
in the mid-20th century to dismantle legal segregation.  Its “due process” clause has been the basis 
of much important case law regarding privacy rights. 
 

Cases 
CURRENT: Fisher v. University of Texas at Austin – In June 2016, the US Supreme Court 
ruled that it is constitutional for UT’s admissions program to consider race as one factor—
among many—in attempting to create a diverse educational experience for its student body. 
This affirms equal rights and opportunities for all students.  
Loving v. Virginia – Court rules in a landmark decision that a law banning interracial marriage 
is unconstitutional under the “equal protection” clause.  (1967)  It can work to couple this case 
with this year’s landmark ruling in Obergefell v. Hodges, in which the Court ruled that 
fundamental rights and equal protection applied to same-sex couples seeking to marry and have 
their marriages recognized in every state.  (2015) 
Roe v. Wade – Court rules that the Fourteenth Amendment’s protection of privacy extends to a 
woman’s right to choose whether or not to terminate her pregnancy.  (1973) 
Windsor v. United States—On June 26, 2013, the Court ruled that section three of the so-called 
“Defense of Marriage Act” (DOMA) is unconstitutional under the “equal protection” clause 
because it recognizes marriages of heterosexual couples but not of same-sex couples, even 
though New York State—where the suit was brought—treats all marriages the same.   



LOCAL: Oyama v. California—Chula Vista case challenging California’s Alien Land Act, 
which forbade “aliens ineligible for citizenship” (i.e., Japanese and other non-whites) to own 
land.  ACLU legendary attorney A.L. Wirin won a landmark Supreme Court decision. 
Fisher v. University of Texas – Court rules in a decision upholding affirmative action policies 
of the University of Texas when Fisher, a white undergraduate, accuses the University of 
denying her acceptance based on her race. (2013) 

 
Fifteenth Amendment 

The right of citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous condition of servitude… 
 
SUMMARY: Prohibits federal and state governments from preventing a citizen from voting based 
on that citizen’s race, color, or previous condition of slavery. 

 
Cases 
Shelby County v. Holder – Court rules that two key provisions within the Voting Rights Act of 
1965, which require certain local governments to obtain federal preclearance before changing 
its voting laws and practices, are unconstitutional. (2013) 
 

Nineteenth Amendment 
The right of citizens of the United States to vote shall not be denied or abridged by the United 
States or by any State on account of sex. 
 
SUMMARY: Specifically extends suffrage to women. 

 
“Certain Inalienable Rights” 
Individual rights are the oldest and most traditional of American values.  The entire Bill of Rights was 
created to protect the rights the original citizens believed were naturally theirs, including: 

• Freedom of religion.  The right to exercise one’s own religion, or no religion, free from any 
government influence or compulsion. 

• Freedom of speech, press, petition and assembly.  Even unpopular expression is protected 
from government suppression or censorship. 

• Privacy.  The right to be free of unwarranted and unwanted government intrusion into one’s 
personal and private affairs, papers, and possessions. 

• Due process of law.  The right to be treated fairly by the government whenever the loss of 
liberty or property is at stake. 

• Equal before the law.  The right to be treated equally before the law, regardless of social status.  


